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ORDER 
 

 

Per Sanjay Garg, Judicial Member: 

 

The  above  bunch  of  appea ls  has  been  prefe r r ed  b y the  as ses see  

aga ins t  t he  d i f f e ren t  o rde rs  da t ed  29 .06 .2016  of  t he  Commiss ione r  of  

Income Tax  (Appea l s ) ,  [ he re inaf t e r  r e f e r r ed  to  a s  CIT(A)] -3 ,  Gurgaon  

fo r  d i f f e ren t  a sses smen t  yea r s  ag i ta t ing  the  levy of  pena l t y u / s  

271(1 ) (c )  o f  the  Income- tax  Act ,  1961  ( in  sho r t  ' the  Ac t ' ) .  

2 .  The  b r i e f  f ac t s  re la t ing  to  the  i s sue  involved  a re  tha t  i n  a  sea rch  

ac t ion  ca r r i ed  ou t  i n  the  g roup  conce rn  of  t he  as ses see ,  t he  a ssessee  

admi t ted  tha t  he  was  indu lged  in  unaccoun ted  pu rchases  and  sa l e s .   
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The Assess ing  of f i cer  made  add i t ions  of  d i f f e ren t  amoun ts  on  accoun t  

of  unexpla ined  inves tment  i n  pu rchases  and  a t  ce r t a in  pe rcentage  of  

g ross  prof i t  on  accoun t  of  unaccoun ted  sa l es .  The  a s ses see  ag i t a ted  

the  a fo re sa id  add i t ion  before  the  h ighe r  au thor i t i es .  The  ma t te r  

t r ave l l ed  up  to  the  l eve l  o f  t he  Tr ibuna l .  The  Tr ibuna l  v ide  h i s  o rder  

da ted  11 .7 .2014  in  ITA Nos .  77  to  81 /Chd /2014  and  in  o the r  appea ls  

sus ta ined  the  add i t ion  of  Rs .  3  l acs  on  account  of  unexp la ined  

inves tment  fo r  i n i t i a l  a s se s sment  ye a r  2005-06 ,  however ,  de le ted  the  

add i t ion  on  accoun t  of  unaccoun ted  inves tmen t  i n  subsequent  yea r s  

observed  tha t  t he  same  mone y mi gh t  have  been  r e inves ted  by the  

a s ses see  in  subsequent  yea r s .  So  fa r  a s  t he  unaccoun ted  sa le s  were  

conce rned ,  t he  Tr ibuna l  obse rved  tha t  t he  Assess ing  of f i ce r  has  been  

more  than  r easonab le  to  as ses s  the  p rof i t  a t  t he  GP ra te  dec la red  b y 

the  a s ses see  in  va r ious  yea r s .  In  the  meant ime  pena l t y,  p roceedings  

were  a l so  in i t i a t ed  aga ins t  the  as ses see  and  pena l t y was  lev ied  b y the  

Assess ing  of f icer  in  r espec t  o f  t he  unexp la ined  inves tmen t  of  Rs .  3  

l acs  fo r  as ses smen t  yea r  2005-06  and   a l so  in  re spec t  o f  t he  add i t ions  

conf i rmed  b y the  Tr ibuna l  in  r espec t  o f  unaccounted  sa le s  fo r  o ther  

a s ses sment  yea r s .  

3 .  Bef ore  us ,  Ld .  Counse l  fo r  t he  a sses see  has  submi t t ed  tha t  the  

add i t ion  on  accoun t  of  g ross  p rof i t  was  made  on  es t ima t ion  bas i s .  He  

has  r e l i ed  upon  the  dec i s ion  of  Hon’b le  Pun jab  & Haryana  High  Cour t  

i n  the  cases  of  ‘Har i  Gopal  S ingh  Vs .  CIT’  (2002)  258  ITR 85  and  of  

t he  Hon 'b le  Ra ja s than  High  Cour t  in  ‘CIT Vs .  Kr ish i  T ype  Re t r ead ing  

and  Rubber  Indus t r ie s ’  (2014)  360  ITR  580  (Ra j . )  to  submi t  t ha t  i f  

t he  add i t ions  a re   made  on  e s t ima t ion  bas i s ,  i t  c annot  be  sa id  tha t  t he  
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asses see   had  furn i shed  inaccura te  pa r t i cu la r s  of  i ncome  o r  concea led  

h i s  i ncome;   hence ,  no  pena l t y was  l ev iab le .   

4 .  The  Ld.  DR,  on  the  o the r  hand ,  r e l i ed  upon  the  f ind ings  of  the  

lower  au tho r i t i e s .   

5 .  We  have  cons ide red  the  r iva l  submiss ions .  We  f ind  tha t  i t  i s  no t  

a   s imp le  case  of  add i t ions  on  e s t ima t ion  bas i s .   Dur ing  the  cour se  of  

s earch  ac t ion ,  t he  a s ses see  h imse l f  had  admi t ted  tha t  he  was  indu lged  

in  unaccounted  pu rchases  and  unaccoun ted  sa l es .  The  Tr ibuna l  has  

conf i rmed the  addi t ions  on  accoun t  of  unexpla ined  inves tment  i n  the  

in i t i a l  as se s sment  yea r  2005-06  and  has  de le t ed  the  add i t ions  in  th i s  

r e spec t  f or  t he  rema in ing  yea r s  cons ider ing  tha t  the  same amount  

migh t  have  been  re inves t ed  by the  a s ses see .  The  a s ses see  d id  no t  

p roduce  the  source  of  the  in i t ia l  i nves tment .  So  f a r  a s  t he  add i t ions  

on  account  of  unexpla ined  sa le s  i s  concerned ,  a  pe rusa l  o f  t he  

a s ses sment  o rder  r evea ls  tha t  t he  Assess ing  of f i ce r  f i r s t  ca lcu la ted  

sa le s  made  ou ts ide  the  books  of  accoun t  and  has  made  the  add i t ion  in  

r e spec t  o f  the  sa id  sa l es  a t  the  same  r a te  of  prof i t  a t  wh ich  the  

a s ses see  had  shown  on  the   accounted  f o r  s a l e s .  The  Assess ing  of f icer  

has  made  a  sc i en t i f ic  ca lcu la t ion  and  has  been  ve ry much  r easonab le  

in  a r r iv ing  a t  the  amoun ts  of  t he  add i t ions  l i ab le  to  be  made  to  the  

income  of  the  as ses see .  I t  i s  no t  the  case  of  t he  as ses see  tha t  i t  was  

no t  i ndu lged  in  unaccoun ted  sa l es .  Had  the  sea rch  ac t ion  no t  been  

t aken ,  t he  a fo resa id  unaccoun ted  income  of  t he  a s sessee ,  wou ld  have  

e scaped  t axa t ion .  The  f ac t s  on  the  f i l e  c l ea r ly p rove  tha t  the  a sses see  

had  not  on l y fu rn i shed  the  inaccura t e  pa r t i cu la r s  of  i ncome but  had  

a l so  concea led  h is  i ncome .  The  p ropos i t i on  of  l aw  l a id  down  b y the  
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Hon 'b le  Supreme  Cour t  i n  the  case  of  Mak Da ta (  P)  Ltd  (2013)  388  

ITR 593 (SC)   i s  square l y app l icab le  to  the  case  of  the  as ses see .  We 

therefo re ,  do  not  f ind  an y inf i rmi t y in  the  pena l ty  l ev ied  b y the  

Assess ing  of f i ce r  on  the  a s ses see  u /s  271(1) (c )  o f  t he  Ac t .  S ince  the  

f ac t s  and  i s sues  invo lved  in  a l l  the  a fore sa id  appea l s  a re  iden t ica l ,  

hence ,  t he  pena l t y  i s  conf i rmed  on  th i s  i s sue  in  a l l  t he  appea l s .  

6 .  The  Ld .  Counse l  has  submi t t ed  so  f a r  a s  the  appea l  for  

asses sment  y ear  2010-11  i s  conce rned ,  pena l t y i s  a l so  lev ied  on  

ano ther  i s sue  in  re l a t ion  to  the  cap i t a l  ga ins  a sses sed .  The  a s ses see  

had  c la imed the  cos t  o f  improvemen t  a t  Rs .  3  l ac s  on  the  p roper t y 

so ld .  However ,  the  Assess ing  of f i cer  no ted  tha t  the  a ssessee  has  

f a i l ed  to  f urn i sh  an y ev idence  regard ing  the  incu r r ing  of  expend i tu re  

on  improvement  of  prope r t y,  he  the ref ore ,  d id  no t  a l low the  

deduc t ion  of  Rs .  3  l ac s  ou t  o f  the  cap i t a l  ga ins  on  accoun t  of  cos t  o f  

improvement .   The  ma t te r  t rave l led  up to  the  l eve l  o f  th i s  T r ibuna l .  

Th i s  Tr ibuna l   cons ide r ing  the  f ac t  t ha t  the  a sses see  had  shown a  sum 

of  Rs .  1 ,60 ,000/ -  towards  cons t ruc t ion ,  f ur the r  a  sum of  Rs .  44 ,333  

towards  t r ansfe r  charges  and  Rs .  28 ,550 / -  fo r  pu rchase  of  wood ,  

observed  tha t  t he  a ssessee  migh t  have  incu r red  some  expendi ture  

towards  the  cos t  o f  improvement  wh ich  was  es t ima ted  a t  Rs .  1  l akh .  

The  Tr ibuna l ,  t herefo re ,  re s t r ic t ed  the  addi t ion  on  th i s  i s sue  a t  Rs .  2  

l akhs .  The  Assess ing  of f icer  lev ied  one  pena l ty  u / s  271(1 ) (c )  o f  the  

Ac t  on  th i s  addi t ion  wh ich  was  been  f ur the r  conf i rmed  b y the  CIT(A) .  

The  Ld .  counse l  fo r  t he  a sses see  bef ore  us ,  has  submi t t ed  tha t  t he  

a s ses see  had  fu rn i shed  the  cash  f low s ta temen t .  Tha t  even  the  
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Tr ibuna l  has  a l so  observed  tha t  t he  a ssessee  had  incu r red  some 

expenses  towards  cos t  o f  improvemen t .   

7 .  The  Ld .  DR on  the  o ther  hand ,  has  submi t t ed  tha t  t he  a ssessee  

had  f a i led  to  furn i sh  an y ev idence  regard ing  the  incu r r ing  of  an y 

expendi ture  on  cos t  o f  improvemen t .  

8 .  We  have  cons ide red  the  r iva l  con ten t ions .  We  f ind  tha t  t hough 

the  a s ses see  had  fa i led  to  f u l ly p rove  h is  c l a im regard ing  the  cos t  o f  

improvement  and ,  hence ,  t he  addi t ion  has  been  made  to  the  income  of  

t he  a s ses see .  However ,  i t  does  no t  s eem to  be  a  f i t  c a se  fo r  levy of  

pena l ty u / s  271(1) (c )  o f  t he  Ac t  on  th i s  i s sue .  I t  i s  no t  es t ab l i shed  on  

f i le  tha t  the  a ssessee  had  fu rn i shed  inaccura t e  pa r t i cu la r s  of  i ncome 

o r  had  concea led  h i s  i ncome  on  th i s  i s sue .  The  pena l t y l ev ied  on  th i s  

i s sue ,  i s  the refo re ,  o rdered  to  be  de le t ed .  

10 .  In  the  r e su l t ,  the  ITA Nos .  1387  to  1391/Chd /2016  for  

a s ses sment  yea r s  2005-06  to  2009-10  a re  he reby d i smis sed  whereas  

the  ITA No .1392 /Chd /2016  f or  as ses smen t  yea r  2010-11  a re  t r ea t ed  

a s  pa r t l y a l lowed.   

Order  p ronounced  in  the  Open Cour t  on  24 .04 .2018.   

  Sd/-       Sd/- 

 (ANNAPURNA GUPTA)       (SANJAY GARG) 

ACCOUNTANT MEMBER      JUDICIAL MEMBER 

Dated :  24 .04.2018 

Rkk 
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